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Notices of Emergency Rulemaking -+ |

NOTICES OF EMERGENCY RULEMAKING
Initiated After January 1,1995 - -

Under the Administrative Procedure Act, an agency may determine that adoption, amendment, or repeal of a rule is necessary for immediate
preservation of the public health, safety or welfare and the notice and public participation requirements are impracticable. Under this
determination, the agency may adopt the rule as an emergency and submit it to the Attorney General for review. The Attorney General
approves the rule and then files it with the Secretary of State. The rule takes effect upon filing with the Secretary of State and remains in effect
for 180 days. An emergency rule may be renewed for one o two 180-day periods if the requirements of A.R.S. § 41-1026 are met. If the

emergency ruleis not renewed or the rule is not permanently adopted by the end of the 180-day pericd, the emergency rule expires and the text
of the rule refurns to its former language, if any.

NOTICE OF EMERGENCY RULEMAKING

TITLE 6. ECONOMIC SECURITY

CHAPTER 6. DEPARTMENT OF ECONOMIC SECURITY
DEVELOPMENTAL DISABILITIES

PREAMBLE
1. Sections Affected Rulemaking Action

Article 19 New Article
R6-6-1901 New Section
R6-6-1902 New Section
R6-6-1903 New Section
R6-6-1904 New Section
R6-6-1905 New Section
R&-6-1906 New Section
R§-6-1907 New Section
R§-6-1908 New Section
R6-6-1909 New Section
R§-6-1910 New Section
R6-6-191] ) New Section

e specific antherity for the rulemakin

Authorizing statutes: AR.S. §§ 41-1954(A)(1)(i) and (3) and (A)(1 3); 46-134(12); 36-552; 36-554; 36-557 and Laws 1995, Ch. 24,
§4.

th the authorizin

Implementing statutes: Same as above.

3. The effective date of the rules:
September 13, 1995

4. Is this rulemaking a renewal of 3 previous emergency rufemaking?

No
5 T ame and address of ageney personnel with whom persons ma ommunicate regarding the role;
Name: Vista Thompson Brown

Address: 1789 West Jefferson, Site Code 837A
Phoenix, Arizona 83007
or
P.O. Box 6123, Site Code 837A
Phoenix, Arizona 85005
Telephone:  (602)542-6555
Fax: (602)542-6000
6. Anp explanation of th e, includin ’s rega initiating the rule:
The new Article 19, Contracts, is being proposed to implement the provisions of Laws 1994, Ch. 84, § 4 which require the Department
to develop rules that describe the contract process the Department follows in circumstances where it is exempt from A.R.S. Title 41,
Chapter 23 (“The Arizona Procurement Code™).
The rules define the circumstances when the Division will use the exemption. In addition, the rules include the specific contracting

process in each identified circumstance. These rules will provide clear direction to both the Division and to providers regarding when
and how the exemption is applied.

howin ) is necessa;
authority of a political subdivision of this state:
Not applicable.
8. The sammary of the economic, small business, and consnmer impact:

The rules will have a positive but intangible economic impact on small business and consumers by codifying the process the

Department follows under this exemption. These rules describe the process that the Division has used for contracting under the
... exemption for the past 6 years. "
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9. Any other matters prescribed by statute that are applicable to the gpecific agency or to any specific rule or class of rules;

Not applicable.

10. Incerporations by reference and their location in the rules:
Not applicable.

11, An explanation of the situation justifying the rule’s adoption as an emergency rule:

Emergency rules were required as part of Laws, 1995, Ch. 84, § 4.

12, The date of the Attorney General’s o
September 12, 1995,

13, The full text of the rules follows:

roval of the emergency rule:

TITLE 6. ECONOMIC SECURITY

CHAPTER 6. DEPARTMENT OF ECONOMIC SECURITY
DEVELOPMENTAL DISABILITIES

ARTICLE 19, CONTRACTS

R6-6-1901.  Definiti
R6-6-1902. _ Contracting Process

R6-6- . mpetitiv fgitati
-6-1904.  Im iate i N r Servi
R6-6-1905, cute Care - Solicitation of Service from Health
Plans

6-6-1906.___ Acute Care - Evaluation of Contracts; Cancellation
R6-6-1907.  Acute Care - Award of Contract
R6:-6-1908. __ Acute Care - Protests
R6-6-] cute vi in County with no Health Plan
R6-6- , ta £ ion le, or Pri mati n
R6-6-1911 Procurement Re

ARTICLE 19. CONTRACTS

~6-19G1. finit
The following definitions apply in this Article:

1. “Contract” hasthe e meaning ascribed t 1t1n
41-2, 4),

2. “Procurement” has the same meaning ascribed to it in
AR, 41-2503(1
“R t for 1s” h meani 1]

itin AR.S. §41.2531(13).

R6-6-1902. tracting Proce
Divisi hall 1 n i 1escri in
.R.S. Title 41, Chapter 23 (“the Arizona Procurement Code™
X rvi ibed in Law
33

B._The Division shall procure poods and services for contracts
preseribed by Laws 1995, Ch, 84, § 3, which meet one of the
Howi nditi rescribed in this Article:

I....The Division hag jssued a competitive solicitation as
preseribed in A.R.S §8.41-2533 and 41-2534, and the
nee t me tt eservuc needs of the clients:

Th ion ifi n i iat
service need and current providers cannot meet the need:

The Division is ¢ etitively soliciting for acute ¢

services from health plans:

4. e Division requires acute care providers for a county in
which

health lan has respondedtoc ctitive solicita-

b, The gffgmr_ ag withdrawn from the competitive

solicitation process; or
[+ The offeror cannot reach a _agreement with the
D1v1smn during the competitive §ohg1tgtmn process:
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federal or state statute. regulation. rule, or programmat-
ic_change requires the Division to_make changes in

andated A ervices, in A servige deliv T
inth mini ion of D/AET

6= . titive Solicitation

When_competitive solicitation_does not result in the number of
offerors required to meet the service needs of the clients, the
Division shall:
I Recruit a potential offeror by_advertisement, verbal
discussion, or other means fo_mest the service need;

Verj at the offeror lies with afl icabk
ivisi H icensi n ification
guirements:
ish e wi identifi ffer
4. eqi at each vider contracting under thi e

it proposals in response to the next competitive

solicitation the Division issnes under AR.S. Title 41,
Chapter 23 for these services;
3. Advise each provider that failure to respond to the pext
competitive solicitation shall result in expiration of the
ng con . an
6. nd each provider holding a contract under this Sectiona
notice of the next competitive solicitation for the service,

6-6-1904.  Immediate or ergency Need for Servi

When the Division identifies an immediate or emergency need for
service and the Division cannot locate a current provider tg perform
the service, the Division shall follow the steps listed in R6-6-1903 to

T n his servi

6-6-1905.  Acnte Care - Solicitation of Service from Health

Plans
A, The Division shall competitively solicit proposals of acute care

. I hall i = ini-
muny, the following terms:
1. The time and date set for the proposal opening;

I i whi al t
teceived;

i ring which the or al sh main

4. _The service description. covered lations hic

goverage, speifications, and a delivery or performance
schedule;
The contract terms and ¢onditions, including bondin
ther security reguirements, if applicable:

6. A provision for the award of contracts by category of
ice in

r m nei
advantageous offers for the Department;
1. A provision that each guatified offer be entered with

ervice: overe he_pr ed contract
forth in equest Is :
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8. A provision for a_procedure to request voluptary price
reduction of offers from only those offerors who have
been tentatively selected for award before the final award

T OW W
or rejection or offers:
8. The factors to he used in the evaluation;

10, i h r obtaini nts th
ingorporate reference in the Division’s request fo
proposal;

11. The requirement that the offeror acknowledge receipt of

11 amendments i he Division;

12, Thetypeofservices required and a description of the work

involved;

13. e type of contract e used and a ¢
contract form or provisions:

14, Theestimated length of time during which services willbe
required;

13. A requirement for cost or pricing data;

16. The minfmum information that the offeror shall submit

with the proposal; and

17. A provision requiring_that the offeror certify that the
submission of the proposal does not involve collusion or

of a pr e

other anti-competitive practice.
B. The Division shall conduet discussions, as provided in the
request for proposal, with respomsible offerors to provide

clarity and fuli understanding of, and responsiveness to, the

reguest for proposals,

C.__The Division shall accord offerors fajr treatment with respect to

b} 11 rdj i revisi f al

of the contract for the purpose of obtaining best and final offers.

D._ Prior to the award of the contract. the Division shall not
disclose any information derived from proposals submitted by
competing offerors.

E. _The Divigion may request voluntary price reduction of offers
from offerors beforg the final award or rejection of offers.
The Division i 1 more written requests for
and final offer to responsive offerors, which shall set forth the
date, time, and place for the submission of this offer The
request for a best and final offer shall inform the offerors that if

wi wal or hal

they do not submit 3 potice of withdrawal or a best and final
offer, the Division shall construe their immediately previous
offer as their best and final offer,

RG-6-1906.  Acufe  Care -  FEvaluation of Contracts:
Cancellation
Division sh T al evaluation va)
factors set forth in the request for proposal.
B. _The Division shall send a written notice of rejection to offerors

whose proposals ffers are rejected and maintain a co
b ice in th rement fil
Th i irector ancel a request for pr i

may reject any and all proposals in whole or in part if the
Assistant Director determines that the cancellation gr rejection
ig in the Department’s best interest based on_the following

factors:
1 e availability of fundin

inability to com agreement with offeror
3. change in the need for servic

4. The potential for loss of federal funds,

3. A changein federal or state requirements which affect the
service specified in the proposal, and
i i iiv i h f
offeror,

rocurement file.
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R6-6-1907.. . Acute Care- Award of Contracts’
A, Division shall award a contract: ‘
bl iv eror with th
moslt_advantageous to the Department based on the
valuation f; fi inthe for pr al; an
i h f m r5_Or t fr

service, whichever is most financially advantageous to

the D ment.

B. _The Division may award contracts to mog'e' than one offeror for

unty in th fi | e of limiting the number
of high-rigk clients who may be included in each contract,
C.. The Division ghall not award a_contract to any program

contractor that will cause the Department to lose any federal
monies to which it is otherwise entitled,

D. _The Division shall docoment the reasons for the award in the
Pprocurement file,

R6-6-1908.  Acute Care - Profests :
A. The Assistant Director shall resolve any protest filed concern- -

¢ T AW,

ing 3 contract proposal or award,
B. _An actual offeror may protest a contract proposal or award, -

....A_protester shall file a written protest with the Assistant

Director. The protest shall include the following information;
1. Name, address, and telephone number of the protester:

Signature of tester or its representative:

3. Identification of the request for pro r_contract
pumber;

4, tatement of the Jegal and factual erounds of the protest

including copies of any relevant documents: and
5, _The relief requested.
D. _The protester shall:
1 il i ior to th ing dal r_recei
proposals; and
2. File the protest within 10 working days after a confract
award has been made public if the protest relates to the
award of 3 contract.
i d filed w th itten men
v Divici
E.__Ifaprotest is filed before the award of a contract, the Divi sion
may award _a contract unless the Assistant Director makes a
written determination that there is reasonable prohability the
11 wi i n th f aw, f
contract is consistent with the best interests of the Department,
G. _Within 14 work days of the filing date of 3 protest, the Assistant
i T writt 1si b
certified mail, return receipt requested. or by any other method,

that provides evidence of receipt. The decision shall explain the
reasons for the decision,

. Ifth 1 ir in rotest in whole orin pa
and determines that the request for proposal, proposed contract

award, or contract award_does not comply with applicable
statutes and mles, the Assistant Director shall implement an
appropriate remedy as prescribed in subsection (1),
L___In determining an appropriate remedy, the Assistant Director
shall congider the following:
ircum e5 ST
procurement,

2. . The seriousness of the procurement deficiency,
3. _The degree of prejudice to other interested parties,
4. The degree of prejudice to the integrity of the procurement

ing the procurement or pr

system,
3. _The good faith of the parties,
T th n
1. _Th ts to Department.

October 6, 1995




Arizona Administrative Register

Notices of Emergency Rulemaking

. _The urgency of th curement, and

9. The impact of the relief on the Department’s mission,
L. The following actions. alone or in combination. shall Serve as
an ropriate o :
. Decline to exercise an option to renew under the contract
2 erminate the contract
eissue the reque; T al
4 W I pr 1
Aw I Vi in th

R6-6-1909. _ Acuate Care Providers in County with no Health
Plan

W he Division d beai f ithd
from 2 competitive solicitation, or the Division cannot reach an
a 1t I wi i itiy

solicitation, the Division shall recrit individuat providers for acute

care services by following R6-6-1903(1). (2). and (3).
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R6-6-1919,
Change .
When a new federal or state stamte, regylation. rule. or
programmatic change involving the DDYALTCS program._or
administration_requires the Division to_comply by_modifying
current  programs, the Division shall follow the steps in
R-6-1903(1),.(2), and (3.
e T ni R d
The Division shall maintain the following records relating to th

procurement of contracts in the procurement file, if applicable:
1. A copy of the request for proposal,
2. The offers received,
3. The best and final offers,
4. Written correspondernce,

tute, Regulatiop, Rule. or Prosrammatic

. e basi ward. an
6. _The documentation required by R6-6-1906(D) and
R6-6-1907{D).
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